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Cohabitation Agreements Guide
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A cohabitation agreement can be made at any time during a relationship, not just at the beginning. People often think of entering these types of agreements when they acquire their first home or inherit property or other assets from family members.

The purpose of a cohabitation agreement is to avoid litigation by predetermining a fair and reasonable resolution in the event that your relationship ends.  The agreement will provide some comfort – though no guarantee – that a court (if asked) will enforce the agreement’s terms about ownership, use, and division of all property that you own or may acquire during the relationship and on the death of one party.  The Agreement will also determine support obligations in the event that your relationship ends.  Cohabitation agreements can save many thousands of dollars in legal fees by reducing the need for high cost litigation if your relationship ends.

Part 5 of the Family Relations Act establishes a presumption that married spouses will divide their family assets equally. This presumption does not apply to common law couples except if they enter a written agreement. Common law couples have to rely on non-legislative property law rights that arise from indirect and direct contributions to assets during their relationship, such as the pooling of funds to buy a house together.

Part 7 of the Family Relations Act is about financial support and it does apply to common law relationships.  It deals with support of children and common law spouses. 

Part 7 requires that one party is obliged to support the other party if they co-habit for a minimum of two years together, if (a) there is a claim for support, and (b) the legal tests for qualifying for support are met in the parties’ circumstances; and (c) there is no valid (enforceable) written agreement prohibiting a claim for support. As to the quantum of support a spouse is likely to receive, this is easily predictable in B.C. where the B.C. courts tend to apply the Spousal Support Advisory Guidelines (the SSA Guidelines”) to determine the amount of spousal support (if applicable).  The SSA Guidelines are the creature of family law professors, Rollie Thompson and Carol Rogerson, intended to end the uncertainty of the pre-Guidelines “needs and means” test.

Part 7 of the Family Relations Act applies to persons who have lived with another person in a marriage-like relationship for a period of at least 2 years and applies to same gender relationships.  To qualify, the partner who wants support must apply to court within one year after the partners ceased to live together.

Part 10 - Property Agreements

Section 120.1  of the Family Relations Act gives additional legal rights to common law partners who have written cohabitation agreements that address ownership and division of assets.  This section gives the partners rights under Parts 5 and 6 of the Act that would otherwise apply only to married spouses.  "Agreement" includes a cohabitation and prenuptial agreement and a separation agreement made between unmarried spouses.  These written child and spousal support agreements may be filed in court for enforcement of support payable for a child or an adult partner without further steps being taken to verify the agreement.  Enforcement of a property division agreement is more complex.
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